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STATE OF WISCONSIN
BEFORE THE MEDICAL EXAMINING BOARD ORDER 0 0 0 67 7 7

IN THE MATTER OF DISCIPLINARY
PROCEEDINGS AGAINST

JAMES A. PUERNER, M.D.,
RESPONDENT.

FINAL DECISION AND ORDER
WITH VARIANCE

DHA Case No.  SPS-I 9-0060
DLSC Case No.  18 MED  331

BACKGROUND

On  Febl.uary 7, 2020, Administrative Law Judge  Sally Pederson, State of Wisconsin,
Division of Heariiigs and Appeals,  issued a Pi.oposed Decision and Order (PDO)  in the above
I.eferenced mattei.. The PDO was mailed to all pal.ties. Neithet. party filed an  Objection.  On
Mai.ch 25, 2020, the Medical Examining Boai.d (Board) met to considei. the meiits of the PDO.
The Board voted to appl.ove the PDO with vat.lance. Tlle PDO is attached hereto and
incorporated  in  its entii.ety into this Final  Decision and Order with Variance.

VARIANCE

Pursuant to Wis.  Stat.  §§ 440.035(I in) and 448.02, the Board  is the regulatory authority
and final decision inaker governing disciplinai.y mattei.s of those ci.edentialed by the Board. The
matter at hand  is chai.acterized as a class 2 proceeding pursuant to  Wis.  Stat.  § 227.01 (3). The
Board may make modifications to a PDO, a class 2 proceeding, pursuant to Wis. Stat.  §
227.46(2).

In the pi.esent case, the Board adopts the PDO  in  its entirety except for the sections titled,
"Appropi.iate Discip] ine" and  "ORDER". Those sections al.e val.ied as described belt)w.

Discipline

The Division of Legal  Services aiid Coinpliance (Division) recommended that the
Respondent receive a repi.imand in this matter, and tlie Administi.alive Law Judge agreed with
that recommendation.   However, the Board does not believe that a repi.imand is an adequate
discipliiiary measure under the circumstances of this case and believes that a suspension of the
Respondent's license and I.egistration  is siipported by tlie evidence  in the I.ecoi.d.   Furthermore,
the Boat.d believes that requiring the Respondent to demonstrate clinical competency before
returning to pi.actice is the least restrictive I.equi]`ement that will adequately protect tlie health and
safety of the pLiblic.

The recol`d reflects a ci`itical medical el.l.ol. which endangered the health, welfare, or
safety of patient A,  including but not limited to stage IV appendiceal cai.cinoma.   Tlie Boat.d
finds this ei.roi. to be a failure to pi.actice medicine  in a minimally competent mannei., and the
I.esult of this was failui.e to detect the cai.cinoma that was responsible for the death of Patient A.
The Respondent has furthei.more failed to coopei`ate with the Department.s investigation or this



administi.ative proceeding, despite the fact that the Respondent ackiiowledged that the
Department was condLicting an  investigation and that this admiiiisti.ative proceediiig was going
on.  The Respondeiit's blatant and ongoing disregard for the Depaitment.s investigation and the
Boal.d's aiithority  indicates that I.ehabilitation  is not an appl.opriate option.   Based on the
evide]ice in the I.ecord, suspension of the Respondeiit's  license and I.egisti.ation  is necessary to

protect the health, safety, and welfare of the public, and I.equii.ing a clinical  competency
examination pi.ior to I.einstatement of the Respondent's  license and I.egistration  is necessary to
ensiii.e the Respondent's fitness to practice and protect the public.

ORDER

The Order in the PDO is replaced  in  its entii.ety with the following Ordei.:

I.    The  license  and registration of James A. Puemei., M.D. (license #38934-20) to practice
medicine and surgery in the State of Wisconsin, and any appurtenant right to I.enew that
registration under Wis.  Stats.  § 440.08(3)(a)  is indefinitely suspended.

2.    Respondent's registration may not be renewed oi. I.einstated until Respondent petitions
the Board foi. renewal or I.einstatement, and the Board, in  its discretion, gi.ants
Respondent's I.equest.

3.    After no less than thi.ee (3) years fi.om the date of this Order, James A. Puemer, M.D.
may request that the Wisconsin Medical Examining Boal`d fully or conditionally lift the
suspension by  submitting a petition which complies with the tei.ms of this Ordei..

a.    Any petition foi. reinstatement shall  include a report of a clinical competence
evaluation establishing Respondent's clinical competence to safely pi.actice
medicine and surgery, pel`formed by an assessment program acknowledged by
the Fedei'ation of State Medical Boards and pi.eapproved by the Board or its
designee.

i.    The evaluation shall be completed no more than one hundred eighty

( 180) days prior. to being submitted with the petition for i`einstatement.

ii.    Respondent shall provide the clinical competence evaluator with a copy
of this Order and shall authorize the Boai.d or its designee to
communicate freely with the cliiiical competence evaluatoi`.

iii.    Respondent shall coinplete, to the satisfaction of the Board or its
designee, all education and training recommended by the clinical
competence evaluator befoi.e the Board will  decide to gi.ant,
conditionally grant, or deny Respondent's petition for reinstatement.

b.    Respondent shall be responsible foi. all costs associated with the clinical
competence evaluation and ti'aining requii.ed undei. this Order, including all
additional evaluations, treatment, education and training, as may be
I.ecommended  by the evaluatoi.s.



c.    The Board shall have full discretion to grant, conditionally grant, oi` deny any

petition for reinstatement, in full oi. in part, and may condition any
I.einstatement with  limitations, including but not limited to, a Professional
Mentoi. to monitoi. professional competence and behavioi., mental health
and/or AODA treatment, and restrictions related to practice scope and setting.

d.    The Board may require Respondent to supplement a petition for reinstatement
with any additional information it deems helpful to assessing the petition and,
if the Board denies Respondent's petition foi. I.einstatement, it may establish a
I.easonable time period before Respondent can file another petition for
I.einstatement.

I .    Prior to any petition foi. I.einstatement, Respondent James A. Puemer, M.D., shall, as a

prerequisite, pay COSTS of this matter in an amount to be established pursuant to Wis.
Admin. Code §  SPS 2.18.

a.           Payment of costs (made payable to the wisconsin Department of safety
and Professional Services), any petition for I.einstatement, I.equests for

approval of evaluators, and evaluation reports and related documents shall
be sent by Respondent to the Department Monitor at the address below:

Department Monitoi.
Division of Legal Services and Compliance

Department of Safety and Professional Services
P.O. Box 8935, Madison, WI   53708-8935

Telephone (608) 267-3817; Fax (608) 266-2264
DSPSMonitoring@wisconsin.gov

You may also submit this information via the DSPS Monitoring Case Management System:

https://dsDsmonitoring.wi.gov

2.    Violation of any of the terms of this Order may be construed as conduct imperiling public
health, safety and welfaL.e and the BoaL.d may, in its discretion, impose additional
conditions and limitations or other additional discipline as it deems appropriate.

3.    IT IS FURTHER ORDERED that Respondent pay all recoverable costs in this matter in
an amount to be established, pui.suant to Wis. Admin. Code § SPS 2.18.

4.    IT IS FURTHER ORDERED that the terms of this Order are effective the date the Final
Decision and Order in this matter is signed by the Board.

Dated at Madison, Wisconsin on the
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Boforo the
State of Wisconsin

DIVISION  OF  HEARINGS AND APPEALS

In the Mattei. of Discipl]nai.y Pi.oceedings Agaiiist
JAMES A, PUBRNER, M.D., Respoiident

DHA Case No.  SPS-19-0060
DLSC Case Not  18 MED 331

pROpOsEI] DnclsloN AND ORDER
Seilt vl(I  e(ecll.o]Iic  r]i(lil  ail(I U.S.  iliail

The pcii`ties to this pi`oceeding foi. pui`poses of Wis.  Stat.  §§ 227.47(1) and 227.53  are:

James A. Puel.her

Rose]lo, IL 60172

Wisconsin Medical Examining Board
P.O.  Box 8366
Madison, WI 53708-8366

Depai.tinent   of  Safety   and   Professional   Seiwices,   Division   of  Legal   Serviees   and
Conipliance, by :

jfrorney Joost Rap
Department of Safety and Professional Services
Division of Legal Services and Compliance
P.O.  Box 7190
Mndison, WI 53707-7190
Joost.Kap@wisconsiii.gov

PROCEDURAL HISTORY

The proceedings were initiated when the Department of Sofety and Professioiral Services
®epartment), Division of Legal Services and Compliance @ivision), filed a founal complaint
against Respondent James A. Puernei., M.D.  Orespondent) which alleged tlrat his license was
subject to discipliiiary action pursuant to Wis. Stat,  § 448.02(3), because Respoiideiit engaged in
unprofessional conduet as defined by Wis` Admin.  Code §§ Med  lo.02(2)(h) (Nov. 2002) and
Med  10.03(3)(g) (Oct.  2013). I (Complaint)

I  Wisconsin Adit)jlijs(I.ative Code  citf`tiott§  ai-e to  (he code  vei.sion  li`  effect a(  tile  tiiiie of the  coiid`ict  at issiie.



The Division sei.ved Respondent on October 21, 2019 by seiiding a Notice of Heai`ing
and the Coniplaiiit to Respondent via elect['onic, Gel.ti fied, and i.egulai. mail, pui'si`ant to Wis.
Admin. Code § SPS 2,08. Respoirdent failed to file an Answe[` to tlre Complaint.

Following expii.ation of the 20-day time pet.iod to file an A]]swei`, the undei'signed
Administi.ative Law Judge (ALJ) schedulecl a telephone prehearing confereiice foi. November 19,
2019. Tile ALJ's Notice of Teleplione Pi.ehearilig Conference oi.dered Respondent to pi.ovide a
telephone iiumbei. when.e he co``ld be I.Cached and stated that, "Respondent' s failui'e to appear at a
scheduled confei`ence or hearing may res`]lt in default judgment being enter.ed against the
Respondent."

Respondent failed to pi.ovide a telephone number ai}d failed to appeai` at the Noveinbei`
19, 2019 pi.elieariiig confer.ence. The ALJ telephoned Respondeiit at the number. on file with the
Department and left a voicemail stating Respondent should contact the ALJ within  15 minutes oi`
she may entei. default j`idginent. Respondent did not I.ctui.n the ALJ's message withiii 15
ininutes, and the ALJ graiited the Division'§ motion for default judgmeiit based on Respondent's
failui.e to file an Aiiswei. to the Complaint and failui.e to appeal. at the pi'ehearing co]`fei.ence. See
Wig. Admin Code § SPS 2.14 and Wis. Admin Code § HA  1.07(3)(c),

On November 20, 2019, the ALJ issued a Notice of Default and Oi.der against
Respondeiit and oi`dered that the Division file a 1.ecommended proposed decision and oi`der by
Decembei.13, 2019.

Respondent subsequeiitly contacted the ALJ and asked for aiiother pi.eheai.ing telephone
conference.  Ovei` tlie Division's objection, the ALJ issued a Notice of Rescheduled Pi.eheai.ing
Te]ephoire Confei.eiice and Oi`dei` to File Answei., setting anothei. pi.cheating telephone
coiifei.ence for Decembei' 2, 2019, aiid i.equiring Respondent to file an Answei` to the Complaint
by tliat date. The Notice specifically stated:  [ifl "Respondent fails {o file an Answei` by
December 2, 2019, oi` fails to appeal. at the prchearing telephone coiifei`ence on that same date,
he will again be fo\ind in defa\`lt .  . ."

Respondent failed to file an Answer and failed to appeal. at the Decembei. 2, 2019

pi.e]iearing confei.Once. The ALJ telephoi`ed Respondent and left a voicemail message I.equesting
that he 1.etum her call and stating that he must 1.eti`m her call and that, iflie failed to do so, the

pi.evio`isly-issued Notice of Default would likely be i.einstated. Respoiident did not i.et`ii'n the
phone call, and the preheai`ing confer.eiice was reconvened witho`it him, Accordingly, the
Division I.enewed its motion foi. default j`idgment, and the ALJ I.einstated the Notice of Default
and Oi.dell that was iss``ed in Novembei. 2019.

On Deceinbei. 4, 2019, Respoiident entailed the Division to apologize foi. missing the
Decembei. 2, 2019 preheating confei.ence ai`d to request anothei. prehearing confei.eiice, The
Division I.esponded to the eimil, with copy to the ALJ, by objectiiig to Respolident's I.equest. On
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December 5, 2019, the ALJ denied Respoirdent's I.equest and 1.eitei.ated hell Notice of Default aird
Oi.den which directed tile Divisioii to file and set.ve a p[.oposed decision aiid ordei` by December
13, 2019. The Divisioii timely file(I aiid sol.ved a pi'oposed decision aiid oi.dell fls dii`ected by the

ALJ.

FINDINGS OF FACT

Facts Related to the Alleged Violatioiis

Fin(lings of Facts  i -15 al'e taken from the Divisioii's Complaint agaiiist Respondeiit filed
in this mattei'.

1.   Respoiident Jaines A, Puei`nei., M,D., is licensed ill the state of wiscoi]sin to pl.actice
medicine and sui.gory, having liceiise iiumbei` 38934-20, fii.st issued on July  11,1997,
with i'egisti`ation cui.1.eiit through October 3 1, 2019 .

2,    The inost i'ecent address o]i file witli the Wisconsin Depai.tmeut of Safety and
Pl`ofessioi`al Sol.vices (Depai`tment) foi` Respondent is
Roselle, Illinois 60172.

3.    Respondent is a pathologist who, on Api`il  17, 2008, examined an appendix speofmen
from Patient A, a male born in 1946.

4.    Respondent chat.ted his April  17, 2008 examination fiiidings as follows:

Surg Path Flilal  Report -4/17/200816:38  CDT

Speolmem
A             Al,pe,,dl x

C[lntca[ lnfoi'mat!an:
At,don,I,"' pain'

Dlagnosl8:
Ap|tei`tlix, i`p|ioii dectomyi

Ac``lo #upi}`ii`ntive o|)peirdlcLI[s  i`nd  nBsocintc(I pc`.foi'otlo]i.

Jani®s A Puom®n, MD   EIBalronloally alqnod    Od/1712008
JP Iplac

Gross  De8oriptlon:
Tli8 8|)coiiile)` }8 l@boled  appeiidix.   Received  i8 ail flppei`dix that ori`lves  ln  lwo pArls.   Oi`¢ segntent ii`eas`ii.os S  cm  ln

leiig(l\  x  1  oin  li} dlal`ietoi`,   'l`J`o otl`¢)` sogii`el`l  I)`08s\IIos 3.5  om  lil  16i}gtl` x  I `5  cn`  ill  diniliotcl..   Pal.foi`^lion  ls i`oted

gL.ossly,   Ttto seiosol  s`il`foco 3liows  ad(ioi.ei]t fibi.o|i\`L.``Ioi`t ox``dnto,   Speoli.iel`  18 Eocllone{(  ai`d  J`il``eii  ls  rilled will\  llgl`t
(ni` soft  (18G`Io,   Rei7i.osolilotlve  tls8`ie  ls  s`Ibii`ltted  jn  lI`ieo  cassettes,

JP A:NI

Mioro6coplc De8crlptlom
Soc{loii9  sl`ow  lmils)ii`il'Al  flc`l(e  liiflomilmtioi`  exleiidiilg  iiito  peri8pi)cL`dlecal  (issue,   Tli(.o\lgli-aL`d-tlil.ouBl`  iieci'osls  of llio

\wlJ,  col)slsten( wlll`  I)e]form(loll,  ib` noted.   88304, CRI

JP A,l«



5.    In 2014, Patient A was diagnosed with Stage IV appendiceal carcinoma. On Febi``iai.y
3, 2015, tile appendectoiny specimen slides that Respondent examiired in 2008 wei.e
submitted for 1.eview by another pathologist who chai.ted the following:

Regult lnformn(lan

2/3/2016  4:65 PM

Narratlve

Flnal resilll Not Released

U`"C  Pathology  Repol.t

sOuRCE   OF   TlssuB:      OuTslDE   SLII)E   cONsur,T/AppEWDlx

CLIllICAL   t]ISTORY:
A"onii`al  pain

Ores S ;
Rovlow  of  3   8lid85   lobelecl   ``OS-08-0001797"   from  Columbia   St,   Mai`y's   t]ospltal
Nilw®ukeo,    23Z3   NOEth   Lake   Drive,   I.tilt)aukee,   Wiscangln   53211.

}iicROscoprc:
Tl`e  microucapLc  findings   support  tl`e  diagnc>sis  given  belctw.

FINAL   I)]AGllos[S :
Appendix:     Appondoctony   (oS-08-0001757,   dQtGd   04/15/2008)  :
-  Low  grade  appendlcoal  mucinou8  noopla8m  with  perforation,   a.a  coTTiliioi`t

COMtlBNT;

:;;::;::?:::i:::::::::,:,:::£:i;::e;i:#::;,:i:;i:;:::;:i:is:i:i::::::;::I:n
i5  not  identified.   No  extra  appei`dlceal  mucln  or  neopla8tlc  c6lls  are  ``oted,.

Telepliolio Col`tact S`immary (continued)

Narratlve (a ontln uodl
hc)Never,   only  three  repreBontativ®  9octioi`8  were  8ubmibted   for  histologic
evQluc\t ion .

RA/|ks

Rashmi   Agni,   MD
Staff  Pcitholagigt
Plectronlcally  signed  Fob  03,   2015   a!55   "

Performecl  ac  Ul?HC  Anatomic   Pathology,    600   Higl`lai`d  Ave,   Madlson,   WI   53792.
(ACCESSION:    S-15-03055,   Collected;    01/30/2016,    Received:    01/30/2019)

6.    On Mai.ch 14, 2018, Patielit A died of metastatic appeiidiceal cat.ciiioma.

7.    A minimally competent pathologist would have identified the imioinous neoplasm on
Apl.il  17, 2008.



8.    Respondent's failiire to identify tlie mucinoi.is neoplasm ci.eated an uliacceptable i`isk
that Patient A may suffer advei.se health coirseqiieiices, incl`iding but iiot limited to
Stflge IV appendiceal cat.cinonia.

9,    On December 4, 2018, the Depai`tinent, on belialf of tlie Boai.d, sent Respondent all
emaiL at ]iis atldi.ess of i`ecord wit]i the Depai.tment, I.eques{ing a response no later
than Decembei.11, 2018, to a complaiiit alleging,  7.#/e/. c7//", that he fell  below
standai.d in his 2008 examination of Patient A's appendix specimeii.

10, Respon(lent did not i`espond to the Depal`tmelit's Deceiiiber 4, 20181.equest for a
I.esp0nse'

11. On December 13, 2018, the Depai`tment, on behalf of the Boai.d, seiit Respondent a
lettei` and email to his addi.esses of I.ecol.d with the Depai`tmeiit, I.equesting a 1.espoiise
Ilo latei. than December 21, 2018, to the complaint.

12.  On December 20, 2018, RespondellL einailed the Departrneiit fi'om his email addl`ess
of i.ecoi.d and ackiiowledged I.eceipt of the Dep81`tnlent's I.equests foi. a I.espoilse.
Respondent wL.ote;  "I am in the pi.ocess of gathei`iiig all the i`eq`iested doctlments. I
will email you these dooi,`ments ASAP."

13 . Respondent did not provide a response to the complaint`

14.  On January 31, Febi`i`ai.y  13, Febi.uary  19, Apt.il 26, and July 22, 2019, the
Depai'tment, on belialf of the Board, sent Respondent additional requests via email to
his addi.ess of i`ecoi.d with the Depai.tment, requesting a i'esponse to the complaint.

15 . On August 2, 2019, Respondent submitted a i`espon§e to the Depai.tinent.

Facts Related to Defa`ilt

16. The Notice of Hearing aiid Complaint ill tliis mattei' wei.e served on Respondeiit oil
October 21, 2019, by botli cei'tified and regulai. inail, and electronic mail by which the
Division liad previously commiinicated with Respondent.

17. The Notice of Heariiig iirfoi.med Respondent that he was i`equii.ed to file an Answer
within 20 days purs`iant to Wis. Admin. Code § SPS 2,09(4) and stated that if he
failed to timely file an Answei., he wo``ld be found in default and defa``It judgment
would be entered against him on the basis of the Complaint aiid othei. evidence.

18. Respoiident failed to file an Answei`.

19. Followiiig expiration of the 20~day tiliie period to file an Answei., the ALJ scheduled
a telephoiie prchearing confei.ence foi` November 19, 2019. Tlie ALJ's Notice of
Telephone Pi.ehearing Coiiference ordei.ed Re§pc>]rdent to pi.ovide a telephone nuiiiber
whei.e he co`ild be i`eached no later Novembei`  18, 2019  and stated that,
"Respoiident's failure to apt)eat. at a sclied`iled coirfei`ence or heal.ing may I.esult in

defa\in judgmeiit beiiig eJitered against the Respondent."
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20. Respondent failed to provide a teleplio]ie numbei` to the ALJ.

21, Respondent failed to appear at the Novembei` 19, 2019 pi.eheai.ing confei.ence. The
ALJ telephoi`ed Respoiident at the number on flle with the Department and left a
voicemail stating that Respondent should contact the ALJ within  15 minutes or she
may enter defaTilt judgmeiit.

22. Respondent did llot i.etum the ALJ's message within 15 minutes, and the ALJ gi.anted
the Division's motion for default judgment based on Respc>ndent's fail`irc to file all
Answei. to the Complaint and failui.e to appeai' at the preheai`ing confei`ence.

23 .  On Novembel' 20, 2019, the ALJ issued a Notice of Defatilt and Ordei` agaiiist
Respondent and ordered that the Division file and sei`ve a I.cconrmended pi.oposed
decision and oi`dei. by Decembei.13, 2019.

24, Aftel` the ALJ issued the Notice of Default and O1.den, Respondent left a voice mail
message for the ALJ asking that the pi.ehearing telephone confei`ence be 1.esclieduled.
Over the Division's objection, the ALJ I.escheduled the pi.ehearing telephoiie
coirfei.once for December 2, 2019 .

25.  On November 26, 2019, the ALJ issued a Notice of Rescheduled Pi`ehearing
Telephone Conference and Oi.der to File Answei`, which scheduled a pi.ehea``ing
teleconfei.once for December 2, 2019. The Notice oi.dei.ed Respondent to file a wi.itten
Answer to the Complaint by Decembei. 2, 2019 and to appear at the pi.ehearing
telephone collfei.eiice on that same date or he would be found to be in default.

26. Respondent failed to file an Answei. and failed to appeal. at the Decembei` 2, 2019
pi.ehearing confei.once. The ALJ attenipted to call Respondent and left a voice mail
message stating he must 1.etui.n hel. call within 15 minutes if he wished to avoid being
foiind once again in default. He did not I.eturii the ALJ's hone call. Accoi.dingly] the

preheating confei.once was 1.eeonvened witliout Respoiident, aiid the ALJ granted the
Division's motion to find Respondeiit in default.

27. On December 3, 2019, the ALJ issued an Ameirded Notice Of Default and Oi.dei`
against Respolrdent and oi`dered the Division to file and sei`ve a recommended
pi`oposed decision and oi.dell by December 13, 2019,

28. On December 4, 2019, Respondent emailed the Division to apologize foi` missing the
Decembei. 2, 2019 preheai`ing confei.ence and l`equested that another pi.ehearing
confei.eiice be scheduled. Tile Division responded to the email, with copy to the ALJ,
and objected to Respondent's i.equest.

29. Oil Decembei` 5, 2019, the ALJ denied Respondent's 1.eq\iest and i.eitei.ated her Notice
of Derfu`ilt aiid Oi`der which directed tlie Division to file and sei.ve a pi`oposed
decision and ol.der by Decembei.13, 2019.

30. The Division timely flled and served a pi`oposed decisioii and o].der as directed by the
ALJ.
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DISCUSSION AND CONCLUSIONS OF LAW

Jut+sdictional Authoritw

Put.suant to Wis. Admin. Code § SPS 2.loo), the undersignecl ALJ has authority to

preside over tliis discipliiiai.y pitoceeding in accordance with Wis. Stat,  § 227.46(1 ).

Default

Respondent is in default for failing to file an Answer to the Complaiiit and failing to
appeal. at two pi`cheai.ing confei.ences. See Wis. Admin.  Code § SPS 2.14 and Wis. Admin. Code

§ HA 1.07(3), Accoi.dingly, an ordei. may be entei.ed against Respondent on the basis of the
Complaint atid othei` evidence, See Wis. Admin. Code §§  SPS 2.14 and HA 1,07(3).

Violations

Following an illvestigation and disciplinary heal`ing, if the Wisconsiii Medical Examining
Boai`d (Board) detei`iuliies that a physician is guilty of unpi`ofeasional conduct, it may "wan or
1.epi.imand that pel`son oi` limit, suspend or l'evoke ally license or eel.tificate granted by the
boai`d." Wig.  Stat.  § 448,02(3)(a).

Under Wis. Admin. Code § Med  10.02(2)(h) QJov. 2002), unpi.ofessional conduct by a

physiciaii iiicludes "engaging in any practice or conduct which tends to constitute a danger to the
health, welfare, oi` safety of patieiit oi` public." Plrysicians ai'e I.equii.ed to coopei`ate with Board
iuves(igations, as follows:

Aftei.  a  I.equest  by  tlie  boai.d,  failing  to  cool)Crate  in  a  timely  manner  with  the
boar.d's  ilrvestigation  of  a  complaint  filed  against  a  license  holdei..  Thei.e  is  a
i`ebuttable pi.esumptioii that a  ci.edeiitial liolder who takes  longer  that 30  days to
respond to a 1.equest of tlie boai.d has not acted in a timely itia]nlci`.
Wis, Admin. Code  § Med  10.03(3)(g) (Oct. 2013).

Hei.e, tlie undisp`ited facts establish that Respoiideiit engaged in unprofession<il conduct
with I.egard to patient cat.e. As set forth in tlie Findings of Fact, Respoiident failed to pi.ovide
appi.opriate and pi`ofessional car.e to Patient A. Specifically, Respondent failed to ideiitify a
muofi`ous neoplasm, which constituted a danger to the health, welfai.e, or safety of Patient A,
incl\idiiig b`it iiot limited to Stage IV appendiceal cai`cinoma. Respondent's failui.a coiistituted
i`iipi.ofessional conduct as defliied by Wis, Admiii. Code § Med  10,02(2)(h) 0`!ov, 2002).

Additioirally, Respondent engaged in iinprofessional co]iduct as defined by Wis, Admin
Code § Med 10.03(3)(g) (Oct. 2013), by failing to coopei.ate with the Board's iiivestigation,
Agaiii, the undisputed facts sliow that Respoirdeiit failed to i'espond to the Depai.tinent's i`cquests
foi. iilfoi.nation oli n`imei.ous occa8ioi`s, Between December. 4, 2018 and July 22, 2019,
Respondent failed to seiid documents aiid infoi`mation i'equested by the Depai`tment and failed to
file a l`esponse to tile Complaint.
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Respoiident's failure to coopei`ate witli the Boai.d's investigation is a violation `inder Wis.
Admin. Code § Med  10.03(3)(g) (Oct. 2013), which establishes a i`ebuttable pi.esumption that a
ci.edential holder who takes longei` that 30 days to respond to a I.equest ortlie boai`d has not acted
ill a timely maimel.. Respondent has not i.ebutted tlrat pi.esumption,

As a i`esult of the above violations, Respondent is subject to discipline pui.suaiit to Wis.
Slat.  §  448.02(3)(c),

APpro_D1.iateDiscipline

The thi.ee put.poses of discipliiie al`e: (1) to pi'omote the rehabilitation of the ci`edential
holdei.; (2) to pi.otect the p`iblic ±`i.om othei. instances of ndsconduct; and (3) to detei. other
ci.edential holdei.s from engaging in similai` conduct. S/cr/e v. A/c7j.jcA, 71  Wis. 2d 206,
237 N.W.2d 689 (1976). The Division recommended tlrat Respondent be i.eprimanded for the
violations desci.ibed herein, The 1.ecommended discipline is appr.opriate and coiisisteut with the

pui'poses ai.ticulated in j47d/./.cfe foi' the reasons set forth below.

Respondent has not meaningfully cooperated with the Depal.tment's investigation oi. this
administi`ative pi`oceeding, so it is not possible to assess whether I.ehabilitation is an appi.opi`iate
option. Accordingly, the only way to assui.e the public is protected is to repi.iinand Respoiident'§
license. Respondent made a critical medical ei`ror which tended to constitute a datigei` to the
healtli, welfat.e, oi. safety of patient A, including but not limited to Stage IV appendiceal
car.oinoma, A I.epi.inand is appi.opriate discipline foi. such a serious ei.I.oi.. Moreover, a i.eprimand
would dctei. othei.s fi.om making medical ei`i'oi`s and failing to coopei.ate with a Boat.d's
investigation. Based on the facts Of this case and the ci.iteria set foi`th inj4/c7;.jcfr  it is appropriate
to impose a i.eprimand, which is the discipline i`ecommended by tlre Division.

`   `  ``,`

The Boai`d is vested with disci`etion coiiceming whethei` to assess all oi. paul of the costs
of this proceeding agaiiist Respondent. See  W].s.  Stat.  § 440,22(2). In exercising such disci`etion,
tlie Boat.d must look at aggi.avating and mitigating facts of the case; it may not assess costs
against a licensee based solely on a "1.igid I.ule or iiivocation of an oimipresent policy," st`ch as

pi.eventing those costs fi.om being passed on to othei.s. IVoeSe# 1;.  Sferre DejJarr;77c#r a/-Regulalion  & Llcenslng, Phal.macy Exciinining Boa].d,  2008 WI App 52. " 30~32,  311  Wis.  2d.

237, 751  N.W.2d 385.

Boat.ds and the Department have also, in pi.evious oi.ders, coiisidei.ed many factor.s when
detei`mining if all oi` pal.t of the costs should be assessed against a Respondent. Factol's have
incl``ded; (1) the n``mbei. of counts char.Bed, contested and pi.oveii; (2) the natui.e and sol.iousiiess
of the misconduct; (3) the level of discipline sought by the pi.osecutor; (4) the coopei`atioii of the
I.espondent; (5) any pi.ior discipline; and (6) the fact that the Depa[.tment is a pi.ogram I.evenue
agivy,fundedbrychhortiicerrsees`SeelnlheMtN.lei._o{~D_i`sc_ill.Iinal..r?I.o.cae_ding?.a??inst.
A/i.z"bef¢ J}we#z/7.-F7.7`/z,  £$ 0802183  Cm (Aug.  14, 2008). It is withiii the Boai.d's disci.ction as
to which, if any, of these factoi.s to considei., whethei` other factoi.s sho`ild be considered, and
how m`Ich weight to give any factoi.s considei.ed.
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The Divisioii hRs pi.oven all counts alleged ill that Respoiidelit failed to file an Auswei.
diaputing the allegations jn tile Complaiiit.  The case iiivo]ves a serious iiredical ei`i`c>r ai`d
Respondent has been uncoopei`ative witli the Depautinent's il`vestigation and these disciplinai.y

pi.oceediiigs. F`irthei'iiioi.e, because the Depai`lmeilt is a pi.ogi.aiii 1.evenue agency, it wo`ild be
uiifair to impose the costs Of pursiiig discipline in this matter on those licensees who have liot
ei`gaged ill miscond`ict. Thei.efore, it is appi.opi`iate foil Respondent to pay f`ill costs of the
investigation aiid these pi.oceedings.

ORDER

For the I.easons set for.th above, IT IS HEREBY ORDERED that Respondent James A.
P`iei.iiei`, M.D., is REPRIMANDED.

IT IS FURTHER ORDERED tliat Respondent pay all recovei.able costs in this mattei. in
all aiiiouiit to be established, pri.su@nt to Wis, Admiii,  Code §  SPS 2.18.

IT IS FURTHER ORDERED that the tei.ms of this Oi.tlei. ai.e effective the date the Fiiral
Decision and OL.der in this matter is signed by {]1e Boal`d,

DatedatMadison,WisconsinorLrofFebruary,2020.

STATE OF WISCONSIN
DIVISION OF HEARINGS AND API'EALS
4822 Madison Yai`ds Way, 5`'` Floor
Madison, Wisconsin  53705
Tel.   (608) 267-2745


